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1 Terms and Conditions of Employment

1.1  What are the main sources of employment law?

The main sources of employment law are as follows:

[ The Constitution.

] Turkish Labour Act numbered 4857 (the “TLA”).

] Law on Trade Unions and Collective Bargaining Agreements
numbered 6356 (the “Union Law”).

[ ] Law on Civil Service Trade Unions and Collective Bargaining

Agreements numbered 4688.

[ Maritime Labour Law numbered 854.

] Press and Media Labour Law numbered 5953.

[ ] Turkish Code of Obligations numbered 6098 (the “TCO”).

] Occupational Health and Safety Law numbered 6331.

[ Labour Courts Act numbered 7036.

] The secondary laws and regulations including annual leave,
working hours, overtime work, minimum wage and female
and child employees.

[ Communiqués and circulars published by the Ministry of

Labour and Social Security with regards to the application
and recommendation of the labour legislation.

[ ] Court of Appeal’s Assembly of Civil Chambers decisions on
the unification of the conflicting judgments.

[ Employment contracts, collective bargaining agreements,
internal regulations/personnel regulations.

1.2 What types of worker are protected by employment
law? How are different types of worker distinguished?

Different types of employment contracts are regulated under
Turkish employment law such as: continual — transitory; definite-
(fixed) term — indefinite-term; full-time — part-time; and temporary
employment contracts. Additionally, there are on-call, team and
seasonal service employment contracts.

1.3 Do contracts of employment have to be in writing? If
not, do employees have to be provided with specific
information in writing?

In principle, employment contracts do not have to be in writing.
However, fixed-term employment contracts with a term of at least
one year should be in writing.
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In other cases, the employer should provide a written document
to his/her employees, which demonstrates the general and special
working conditions, daily or weekly working hours, basic salary and
other benefits (if any), salary payment period and parties’ obligations
in the case of termination.

1.4 Are any terms implied into contracts of employment?

Workplace practices can be considered as terms implied into
employment contracts. Workplace practices come into existence
when a benefit is unilaterally provided by the employer consistently
and under the same conditions and, thus, it becomes a provision of
the employment contract in case such practices continue for at least
three years.

1.5 Are any minimum employment terms and conditions

set down by law that employers have to observe?

Employers are under the obligation to pay the employees’ salary,
taking all necessary precautions to ensure the health and safety of
employees, abiding to the equal treatment principle. They also have
a duty of care to their employees including protection of employees’
personal rights, personal data and protection of employees against
mobbing.

1.6 To what extent are terms and conditions of
employment agreed through collective bargaining?
Does bargaining usually take place at company or
industry level?

Collective bargaining agreements can be made between trade unions
of employees and employer unions or with employers which are not
affiliated to a union. In this regard, there are certain conditions that
need to be fulfilled in order for a trade union to be authorised to
conclude a collective bargaining agreement and an employee to be
subject to a collective bargaining agreement. Bargaining usually
takes place at workplace or company level, in fact more than 50%
of employees in the workplace or at least 40% of the employees in
the enterprise subject to the collective bargaining agreement to be
made must be affiliated to a trade union seeking to make a collective
bargaining agreement for the workplace or enterprise.
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2 Employee Representation and Industrial
Relations

2.1 What are the rules relating to trade union recognition?

Trade unions can be established with at least seven workers and
they can be established without prior authorisation. There are 20
different lines of business (such as the food industry, communication,
construction, health and social services, etc.) enumerated in the
Union Law and they need to conduct their activities in one of these
lines of business in compliance with the main business activity
conducted in the workplace.

2.2 What rights do trade unions have?

Trade unions are entitled to enter into collective bargaining and
negotiate the terms and conditions of collective employment
contracts.

Trade unions are entitled to act on behalf of the employees and
represent them. They can take collective actions in order to enforce
the terms and conditions of collective bargaining agreements, file
actions and represent the employees or their successors during the
proceedings for protecting their rights arisen from the employment
relationship, legislation and/or custom.

Trade unions are also authorised to assign a workplace union
representative among the employees.

2.3 Are there any rules governing a trade union’s right to

take industrial action?

Trade unions are entitled to take industrial action in order to protect
the economical and social statutes, working terms and conditions of
the employees.

In the event that one of the parties fails to attend the collective
bargaining meeting, or does not start negotiations or continue
negotiations despite attending the meeting, or parties do not reach
an agreement within the negotiation term, then one of the parties
should notify the dispute to the authorised institution (Regional
Directorate of Employment and Labour or the Ministry of Labour
and Social Security depending on the jurisdiction) within six days.

Upon receiving the notification of the dispute, the authorised
institution appoints a mediator within six days. The term of
mediation is 15 days but it can be extended for a maximum of six
working days by the agreement of parties. If the parties fail to reach
an agreement at the end of the term of mediation, then the mediator
drafts an official report within three days regarding the dispute and
his/her suggestions for resolution and submits it to the authorised
institution. The authorised institution notifies the official report to
the parties within three working days. Following the notification of
the official report, strike action can be taken within 60 days.

2.4 Are employers required to set up works councils? If

so, what are the main rights and responsibilities of
such bodies? How are works council representatives
chosen/appointed?

It is not regulated under the related law and regulations to set up
works councils. Employee representation in the company takes
place primarily through trade unions.
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In what circumstances will a works council have co-
determination rights, so that an employer is unable to
proceed until it has obtained works council agreement
to proposals?

Although there is no legal obligation for setting up works councils,
it is upon the employer’s initiative to establish one.

2.6 How do the rights of trade unions and works councils

interact?

Trade unions may have an impact on workplaces through workplace
trade union representatives and their rights do not interact with work
councils since the related law did not regulate such interaction.

2.7 Are employees entitled to representation at board

level?

No, employees are not entitled to represent at board level.
3 Discrimination

3.1 Are employees protected against discrimination? If
so, on what grounds is discrimination prohibited?

Turkish Constitution, TLA, and the Law on Human Rights and
Equality Institution of Turkey numbered 6701 (“Law No. 6701”)
prohibit discrimination of the employees.

According to the TLA, discrimination regarding language, race,
political opinions, philosophical beliefs, religion and sex or similar
reasons are prohibited.

3.2 What types of discrimination are unlawful and in what

circumstances?

According to the principle of equal treatment regulated by the
TLA, discrimination of the employees who sign different types of
employment contracts and/or work in similar positions and/or who
are trade union members is prohibited.

Law No. 6701 also prohibits employers from discriminating while
determining the conditions regarding job applications and recruitment.

3.3 Are there any defences to a discrimination claim?

In principle, the employee should prove discrimination. However,
if the employee proves a strong likelihood that the equal treatment
principle has been violated, then the employer should prove that the
discrimination did not take place. According to the TLA, except
for biological requirements or requirements due to nature of the
job, the employer must not make any discrimination, either directly
or indirectly, against an employee in the conditions, execution and
termination of his/her employment contract due to the employee’s
sex or maternity.

3.4 How do employees enforce their discrimination

rights? Can employers settle claims before or after
they are initiated?

The employee can apply to the employer or directly file a claim before
the court. The parties can settle claims before or after they are initiated.
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3.5 What remedies are available to employees in

successful discrimination claims?

If an employer breaches the equal treatment principle, the employee
is entitled to request compensation up to four months of his/her
salary. The employee can also claim rights, to which he/she has
been deprived, i.e., loss of salary. The employer will also be subject
to an administrative fine amounting to TRY 146 (subject to review)
per employee.

3.6 Do “atypical” workers (such as those working part-

time, on a fixed-term contract or as a temporary
agency worker) have any additional protection?

Provided that there is no essential reason, the employer cannot
make discrimination between full-time and part-time employees or
between an employee who works under a fixed-term agreement and
one who works under an open-ended employment contract. This
principle is also applicable for temporary agency workers.

4 Maternity and Family Leave Rights

41 How long does maternity leave last?

Employees are entitled to take maternity leave of 16 weeks; eight
weeks before, and eight weeks after confinement. In case of
multiple pregnancies, an extra two-week period shall be added to
the eight-week period before confinement. Upon the employee’s
request and doctor’s approval, female employees can continue to
work until three weeks before confinement. If necessary, these
periods may be extended depending on the employee’s health and
special requirements of the job, subject to a medical report.

Following the maternity leave, the employee is also entitled to
part-time leave (a 60-day period for the first child, 120 days for the
second child and 180 days for more children). An additional 30
days will be added in the case of multiple pregnancy or 360 days in
the case of the birth/adoption of a disabled child. Employees who
are taking part-time unpaid leave are paid in ratio by their employer.
For the hours not worked due to their part-time leave, they can be
entitled to a part-time payment from the Social Security Institution.

An employee can also take unpaid maternity leave for six months.

4.2 What rights, including rights to pay and benefits, does

a woman have during maternity leave?

During the 16 weeks of maternity leave (for multiple pregnancies, 18
weeks), employees are entitled to receive maternity payment from
the Social Security Institution in the amount of two-thirds or half of
their gross daily salary depending on the treatment. In this regard,
the employers are not obliged to make maternity leave payment.

4.3 What rights does a woman have upon her return to
work from maternity leave?

Employees are entitled to have daily nursing leave for one-and-a-
half hours for feeding their child under the age of one.

4.4 Do fathers have the right to take paternity leave?

Paternity leave is five days.
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4.5 Are there any other parental leave rights that

employers have to observe?

Provided that both parents work, one of the parents can work part-
time until the child reaches the age to attend primary school. This
leave is unpaid and the employee’s request to take such leave is
required. There is also three days of paid leave for adoptive parents
and ten days of paid leave for the parents of a disabled or chronically
ill child.

4.6 Are employees entitled to work flexibly if they have
responsibility for caring for dependants?

Employees are provided paid leave up to 10 days which they can use
in whole or separately within one year provided that it is used by one
of the working parents and based on the doctor’s report showing that
their child is at least 70% disabled or chronically ill.

5 Business Sales

5.1 On a business sale (either a share sale or asset
transfer) do employees automatically transfer to the
buyer?

In the case of a share sale, the employer will not change and the
employment shall continue.

In the case of an asset transfer, employment contracts which are
effective on the transfer date will be automatically transferred to the
transferee together with all the rights and obligations.

5.2 What employee rights transfer on a business
sale? How does a business sale affect collective
agreements?

In the case of an asset transfer, after the transfer date, the transferor
employer will be jointly and severally liable together with the
transferee for two years, regarding the obligations arising from the
TLA and employment contracts.

According to the Union Law, rights and obligations arising from the
applicable collective agreement remain in force until the conclusion
of a new collective agreement unless there is a collective agreement
applied in the incoming employer.

5.3  Are there any information and consultation rights on
a business sale? How long does the process typically
take and what are the sanctions for failing to inform
and consult?

There are no information and consultation rights on a business sale.

5.4 Can employees be dismissed in connection with a

business sale?

The employees cannot be dismissed due to the business sale.
However, the employer’s right to terminate the employment due to
economic, technological grounds or changes in working organisation
and just causes, is reserved.
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5.5 Are employers free to change terms and conditions of
employment in connection with a business sale?

Employers are not entitled to freely change the terms and conditions
of employment due to a business sale without the employee’s
written consent.

6 Termination of Employment

6.1 Do employees have to be given notice of termination
of their employment? How is the notice period
determined?

The TLA sets forth the minimum notice periods. If the length of the
employee’s service is less than six months, the notice period must be
at least two weeks; if it is six to 18 months, the notice period must be
at least four weeks; if it is 18 months to three years, the notice period
is six weeks; and if it is more than three years, the notice period
must be at least eight weeks. The parties can increase those periods
through employment contracts.

6.2 Can employers require employees to serve a period

of “garden leave” during their notice period when the
employee remains employed but does not have to
attend for work?

Garden leave is not regulated under the TLA. However, the parties
can agree on garden leave terms in writing.

6.3 What protection do employees have against

dismissal? In what circumstances is an employee
treated as being dismissed? Is consent from a third
party required before an employer can dismiss?

The termination of a fixed-term agreement before its expiration
should be based on just cause. Otherwise, the employee may
request the amount that he would have earned until the end the
fixed-term agreement. As for the termination of an indefinite-term
agreement, in principle the employer can terminate it by complying
with notice periods. If there is a probation period in the employment
contract, the employee can terminate the agreement during the first
two months without complying with any notice.

Consent from a third party for termination of the employment is not
required.

6.4 Are there any categories of employees who enjoy
special protection against dismissal?

According to the job security provisions, if an employee has been
working for at least six months at a workplace which has 30 or
more employees, the employer can only terminate the employment
contract by relying on a valid reason or just cause. However, the
employer’s representative and his/her deputies who are entitled to
manage the entire enterprise with authorisation to hire and terminate
employees, cannot benefit from job protection provisions.
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6.5 When will an employer be entitled to dismiss for:

1) reasons related to the individual employee; or 2)
business related reasons? Are employees entitled
to compensation on dismissal and if so how is
compensation calculated?

If the employee benefits from job security provisions, then the
employer should rely on a valid reason or just cause to terminate the
employment. Valid reasons can be related to the individual employee
such as the employee’s capability or behaviour, or business-related
reasons such as requirements of the enterprise, workplace or work.
Just causes are classified under three categories: health reasons;
cases incompatible with morals, goodwill and similar circumstances;
and force majeure.

If there is just cause, the employment will be terminated with
immediate effect. The employer will not pay severance payment
if the just cause is based on the cases incompatible with morals,
goodwill and similar circumstances. If the just cause is based on
health reasons or force majeure, the employer should pay severance
payment.

If there is valid reason, the employer should comply with the notice
period or pay notice compensation. If the employee has at least one
year’s service, the employer must also pay severance payment at the
rate of 30 days’ salary for each full year as of the date on which the
employment relationship has commenced. Payment must be made
pro rata to the service period of the employee within a year. In any
case, the maximum amount to be paid to an employee as severance
payment is TRY 473,248 per year (subject to review).

6.6 Are there any specific procedures that an employer
has to follow in relation to individual dismissals?

If the employer terminates the employment contract relying on a
just cause for cases incompatible with morals, goodwill and similar
circumstances, the employer must use his right within six working
days as of the date when it learns of the employee’s act. In any case,
the employer cannot use this right if the act took place a year or
more before the employer discovers it.

For the employees who are subject to job security provisions, the
employer must inform the employee of his/her low performance
or misbehaviours and obtain his/her written statements regarding
the reasons for his/her low performance or behaviours before
terminating the employment.

If the terminations arising from the requirements of the enterprise,
workplace or the work, according to the Court of Appeals’ precedent,
the employer should take an operational decision before terminating
the employment.

The employer should state the termination reasons in writing in the
termination letter.

6.7 What claims can an employee bring if he or she is

dismissed? What are the remedies for a successful
claim?

The employee is entitled to file a reinstatement action in one month
as of the notice of termination and request determination of the
invalidity of the termination and his employment.
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If the court accepts the case, it also decides for the employee’s four-
month salary and other benefits to be paid for the period in which
the employee has not worked. Considering the possibility of the
employer not to reinstate the employee upon his/her application,
the court also determines the compensation amount between four to
eight months of the employee’s salary.

6.8 Can employers settle claims before or after they are

initiated?
Yes, employers can settle claims before or after they are initiated.

6.9 Does an employer have any additional obligations if
it is dismissing a number of employees at the same

time?

In case the employer terminates the employment contracts of:

] at least 10 employees out of a total workforce of between
20-100 employees;

[ ] at least 10% of the employees out of a total workforce
between 101-300 employees; or

[ ] at least 30 employees out of a total workforce of 301 or more
employees,

within one month on the same date or different dates as a result of
economic, technological, structural or similar enterprise, business or
work requirements, it constitutes a collective dismissal.

As a first step the employer should take an operational decision.
Then, the employer should notify the trade union representative
(if any), the Provincial Directorate of Social Security Institution
and Turkish Employment Agency at least 30 days in advance.
This notification must be in writing and include reasons for the
termination, number and the group of employees to be dismissed
and a timeframe for redundancy proceedings. According to the
TLA, the termination notice will be deemed effective after 30 days
from the employer’s notification to the said official authorities.

After the notification, the employer should also consult with the
trade union representative, if any, regarding such redundancy.

6.10 How do employees enforce their rights in relation to
mass dismissals and what are the consequences if an
employer fails to comply with its obligations?

The employer is obliged to pay an administrative fine for each
employee subject to the collective redundancy if it does not
comply with its obligations. The administrative fine is TRY 606 per
employee (subject to review).

The employee can file a reinstatement action if the employee
benefits from job security provisions.

7 Protecting Business Interests Following
Termination

7.1 What types of restrictive covenants are recognised?

Non-compete, non-solicitation and confidentiality clauses are
included in employment contracts as restrictive covenants.
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7.2 When are restrictive covenants enforceable and for
what period?

According to the TCO, the non-compete clause should be in writing
and applicable for the employees who are in contact with customers
and have access to customers’ trade secrets. The covenant should
be reasonably limited with regard to place, time and subject. The
restricted period should be limited to two years but it can exceed two
years in specific circumstances.

Regarding confidentiality, as per the TCO, the employee is also
under the confidentiality obligation during the post-employment
period, as long as it is required for the protection of the employer’s
rightful interest.

7.3 Do employees have to be provided with financial

compensation in return for covenants?

According to the TCO, employees do not have to be provided with
financial compensation in return for covenants.

7.4 How are restrictive covenants enforced?

Employers can request their damages arising from the breach of a
non-compete agreement. If the parties agreed on a penalty clause,
the employer can demand from the employee to pay the penalty
clause. Also, the employer can request from the court to cease such
breach provided that there is a clause in the employment contract
which gives the employer such right.

8 Data Protection and Employee Privacy

8.1 How do employee data protection rights affect the
employment relationship? Can an employer transfer
employee data freely to other countries?

According to the TLA, employers are obliged to process employee’s
data lawfully and in good faith. As per the TCO, employers can
use employee’s personal data only if it is related to the employee’s
tendency to work or the execution of the employment contract is
required to do so.

For the transfer of employees’ personal data outside of Turkey, the
employee’s explicit consent is required. Under the Data Protection
Law numbered 6698 (“DPL”), if there is an exceptional situation,
transfers abroad can only happen if the foreign country has
sufficient measures. Otherwise, the employer in the foreign country
must guarantee in writing to the Data Protection Institution (“DPI”)
sufficient protections for equivalent measures.

8.2 Do employees have a right to obtain copies of any
personal information that is held by their employer?

According to the DPL, an employee should apply to their employer
in writing in order to obtain a copy of any personal data. The
employer should conclude the request within 30 days at the latest,
free of charge. Ifthere is a cost to provide employees with their own
data (e.g., photocopying), the employer may charge a fee according
to the tariff which will be prepared by the DPIL.

ICLG TO: EMPLOYMENT & LABOUR LAW 2018

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Giln + Partners

8.3 Are employers entitled to carry out pre-employment
checks on prospective employees (such as criminal
record checks)?

Employees are not entitled to carry out a criminal record check
against potential employees since criminal records can only be
provided to the individual to whom it relates or his/her proxy.
However, in practice, employers request from the potential
employees to provide their criminal records during the recruitment
period.

8.4 Are employers entitled to monitor an employee’s
emails, telephone calls or use of an employer’s
computer system?

According to precedents of the Court of Appeals, employers can
monitor their employees’ email messages and it is deemed legal
regardless of the employees’ consent, as long as the employer’s/
company’s computer, equipment, etc. are used. The Constitutional
Court made a decision on 24 March 2016 and stated that if an
employer has notified its employees that business email accounts
can be reviewed and used only for business purposes, the employer
has a right to review these emails even if they contain personal
information. The Constitutional Court also stated in this decision
that the conflicted interests of the employer and employees should
be balanced in a fair way and intervention by monitoring the email
accounts should be evaluated on the grounds of whether or not it is
proportional with the legitimate purpose of the employer.

Employees’ phone conversations and text messages cannot be
examined or recorded. The judge may decide to listen or record
telephone communications for the purpose of conducting an
investigation or criminal prosecution if there is no other way
for obtaining evidence and there are strong grounds for such
investigation concerning the crime that has been committed.

8.5 Can an employer control an employee’s use of social
media in or outside the workplace?

Under Turkish law, there is no specific regulation regarding the act
of monitoring employees’ use of social media. It is accepted that
employers can monitor employee’s social media activities without
having the prior consent of the employee if the social media content
is public, if it is not, then the employer cannot control it.

9 Court Practice and Procedure

9.1 Which courts or tribunals have jurisdiction to hear
employment-related complaints and what is their
composition?

Labour Courts are the specialist courts for disputes related to
employment relationships and are entitled to hear all claims arising
out of the employment relationship.
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9.2 What procedure applies to employment-related
complaints? Is conciliation mandatory before a
complaint can proceed? Does an employee have to
pay a fee to submit a claim?

For employment-related complaints, simple procedure is applied.
Therefore, only plaint and response petitions can be filed by the
parties and no further exchange of petitions can be carried out.

Conciliation is not mandatory. However, the new Law of Labour
Courts published on 12 October 2017 made it mandatory for
employees to apply for mediation before initiating lawsuits
regarding employee receivables, reinstatement claims and
employment and collective bargaining agreements.

The main costs of civil proceedings such as application fees,
litigation expenses and official attorney fees should be paid. The
Turkish Civil Code of Procedure enables those who cannot afford
litigation expenses to request legal aid from the court.

9.3 How long do employment-related complaints typically
take to be decided?

Ausual first instance proceeding before a Labour Court takes around
one year excluding the mandatory mediation period.

9.4 Is it possible to appeal against a first instance
decision and if so how long do such appeals usually
take?

Final decisions rendered by Labour Courts can be subject to
examination before regional appellate courts within two weeks as
of the notification of the decision. Depending on the dispute type
and the monetary value of the case, decisions given by regional
appellate courts can be appealed before the Supreme Court within
two weeks as from the notification date of the regional appellate
court’s decision.

Regional appellate courts began to operate on 20 July 2016.
Therefore the total appeal stage before the regional appellate court is
usually shorter than the final appeal stage before the Supreme Court
and since regional appellate courts are newly established, depending
of'the kind of the labour dispute an appeal before a regional appellate
court usually takes six to 12 months and appeal before the Supreme
Court takes around one year.
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