COPYRIGHT LAW IN TURKEY
KEY DEVELOPMENTS AND PREDICTIONS

2022

COPYRIGHTS
We are active in all aspects of copyright law in particular music, photographic, literary,
architectural and artistic works of art, cinematographic works, computer software and
databases, television program formats and character merchandising,
We provide clients in all business sectors with advisory, transactional, civil and criminal
litigation, alternative dispute resolution services. We regularly represent clients both in civil
and criminal courts, in ad hoc and institutional arbitration and mediation as well as acting as
arbitrators in IP and copyright disputes.
We create and conduct anti-piracy campaigns including public awareness activities,
consolidation of enforcement of various types of remedies, forming and advising alliances
between rights holders, common interest groups and other similar establishments.
Our services include negotiating and drafting various copyright agreements including
commissioning of copyright works, licenses, assignments, utilization, maintenance and
improvement and outsourcing agreements.
We also comment on the compatibility of Turkish IP law and regulation with International
treaties, interactivity with the relevant national law and regulations, and advise and represent
clients on the enactment of the law.
The firm was among the pioneers of copyright enforcement in Turkey and contributed to
the development of the state-of-the-art Copyright law particularly in computer software,
publications and media.
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Key Developments and Predictions for Copyright Law in Turkey

2021 was a year when the effects of the COVID-19 pandemic on business began to disappear.
Curfews and travel restrictions were lifted, while practices such as remote working and online
meetings continued, business life returned to normal as much as possible.
On the other hand, a very rapid digital transformation is continuously experienced in almost every
field in our country and the rest of the world. Since the beginning of 2021, the Non-Fungible Token
(NFT) concept has rapidly entered our lives. With the digitalising world, copyright ownership on
products created by artificial intelligence and the responsibility of hosting providers for copyright
violations on the internet has gained significant importance.
While Copyright Law seeks solutions to new problems that arise with technological developments,
the developments in traditional fields also continue.
This document is a compilation of the issues that emerged from the developments in the past year
and the developments in the main issues related to copyright law which we consider essential for
copyright owners.
This paper provides an overview of the following topics:
•

What Is Non-Fungible Token (NFT) and What Is Not?

•

Artificial Intelligence and Copyright Law

•

Liability of the Hosting Providers for Copyright Infringement

•

A Glance at the Concept of Plagiarism

•

Compensation Liability for Copyright Infringement

•

Ownership of the On-Demand Works

•

Does Technical Function Impede Copyright?
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What Is a Non-Fungible Token (NFT) and What Is Not?
Non-Fungible Token (NFT), which we have

On the other hand, NFT purchasers mostly

heard about more often since the beginning

want to have a unique digital asset with a

of 2021, is a digital asset that uses blockchain

collector’s mind and use it as an investment

technology and primarily operates within

tool.

Ethereum. NFT is a digital token that cannot
be exchanged or replaced and may represent
many tangible objects in the real world, such
as songs, artworks, GIFs, virtual game items,
videos, and cartoons. NFT is technically
not the work itself, whereas it is a metadata
file that contains the unique combination of

It should be noted that, in principle, NFT sales
do not include the transfer of copyright on the
work converted into NFT. It only provides the
right to use the relevant NFT format. However,
if the right owner who created the NFT wishes
can include the transfer of rights arising from

Token ID and contract address.

the ownership of the work within the scope of

NFT is preferred, especially in the art

formal conditions are met.

the smart contract, provided that the relevant

community, because it functions as a digital
certificate/registry

through

blockchain

technology,

providing

transaction

thus

security and allowing transactions to be
carried out quickly and without any central
authority in the digital environment. NFT also
has a structure that can help prove ownership
of the work, allows the author to reach a
broad audience and help them overcome the
physical borders/restrictions. Furthermore,
this new format/media increases authors’
opportunities for higher incomes than usual.
In addition, thanks to the structure of its
smart contracts, it also offers the authors
an opportunity to transfer a share of each
subsequent sale of the relevant NFT at the
rate determined in the contract.

Another issue that needs to be evaluated
regarding NFT and copyright law is whether
the conversion of work to NFT violates the
rights arising from authorship. The right to
create the NFT should belong to the author
of the digital work. However, anyone with
sufficient technical knowledge and access can
create and sell NFTs. Therefore, a person who
does not have any ownership rights on that
work can convert the digital work into NFT
and offer for sale.
In this case, although it is a subject of debate
in the doctrine, it is generally considered
that

the

reproduction,

adaptation

and

communication of the public rights of the
author are violated. When the disputes seen
in the courts worldwide and reflected in the
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media are considered, these disputes1 are

be beneficial to indicate NFT individually as a

generally based on the claim that NFTs were

format and to determine the scope of transfer

created and offered for sale by people who

and authorisation in this matter separately in

are not actual rights holders. This situation

the contracts and legal transactions to prevent

indicates that many issues, such as whether

possible conflicts which are subject to the

the transaction includes the transfer of

rights arising from the ownership of the work.

copyrights, whether the work is original or
whether the actual right owner sells the work,
should be questioned by NFT purchasers.
Another matter of discussion is which law
will be applied in disputes related to NFT.
There are opinions stating that NFT has
been a unique and independent asset since
its creation. Moreover, different regulations
should be made in this direction.2 On the other
hand, there are also opinions supporting that
NFT is not an independent asset. It functions
like a digital certificate representing an asset.
Therefore, general rules should be applied
here as well, and since the NFT represents an
asset,3 the regulations that apply to this asset
should also apply to NFTs.4
Our country has no regulation or court decision
dealing with NFT and copyright law yet. At
this point, it is clear that it would be beneficial
to introduce comprehensive fundamental
regulations for digital property rights to
prevent loss of rights in the transactions of
these digital assets. In the current situation,
due to the lack of such regulations, it would

For example ROC-A-FELLA RECORDS, INC. vs Damon Dash Case 1:21-cv-05411-JPC and
Quantin Tarantino vs Miramax Films “Pulp Fiction” dispute
Guadamuz “The Treachery of Images: Non-fungible tokens and copyright.” Page 19
3
https://haerting.de/en/insights/nfts-non-fungible-tokens-explaining-the-hype-from-a-legal-perspective/
4
Pınar Çağlayan Aksoy, Zehra Özkan Üner, NFTs and copyright: challenges and opportunities, Journal of Intellectual Property Law
& Practice, Volume 16, Issue 10, October 2021, Pages 3-4
1
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Artificial Intelligence and Copyright Law
As stated in our “Thought Leadership”

doctrine, and that he filed the application

document published in 2021, AI-created

by being the proprietor of the machine

works of art and the notion of ownership

following the assignment declaration he

and enforcement within copyright law are

submitted. However, in its initial examination,

controversial issues worldwide.

the United States Copyright Office (“Office”)

Although there has been no new court
decision or legislative regulation that could
answer these questions in our country or
around the world during the past year, the
decision of The Review Board of the United
States Copyright Office (“Board”) dated
February 14, 20225, which includes evaluations
on whether artificial intelligence can be
the owner of the work, contains substantial
determinations in this regard.
In the related dispute, Stephen Thaler, who
works in artificial intelligence technologies,
has applied for the copyright registration
for the work named “a recent entrance to
paradise”, whose image is presented below
and created by the algorithm called “creativity
machine”.

rejected the application, stating that the
relevant

application

did

not

meet

the

“human authorship” requirement sought
for a copyright claim. On the other hand,
Thaler requested reconsideration of this
decision stating that it is unconstitutional to
require a “human authorship” requirement
for registration and that such a requirement is
neither included in the law nor the case law.
In the subsequent examination, the Office
again rejected these requests, reiterating its
initial assessments and stating that Thaler did
not provide evidence to prove that humanprovided

sufficient

creative

contribution

to the relevant work or that the human
intervention had taken place. Thus, the Office
has also made it clear that it will not abandon
its long-standing interpretation as “a work will
only meet the legal and formal requirements
to benefit from copyright protection when
it is created by a human.” which has been
adopted based on the US Copyright Law,
Supreme Court and other court decisions.
Thaler filed a second request for the
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In his application, Stephen Thaler stated that

reconsideration, stating that the regulations

the related work was created autonomously

regarding copyright already allowed non-

by the “creativity machine” algorithm, and it

natural persons to own works within the scope

is a work created by the “work made for hire”

of the “work made for hire” doctrine and that
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there is also no obstacle to the application of

Although we see that the requirement for

the works created by computers. Therefore,

the owner of the work to be a natural person

he argued that the Office’s refusal grounds

continues to be sought within the scope

were based on old views that did not address

of the current regulations, the necessity of

current needs.

protecting the works created using artificial

Evaluating

this

second

request

for

reconsideration, the Board stated that the
law protects the fruits of intellectual labour.

intelligence systems and the issue of what
kind of protection this will be, continue to be
discussed around the world.

The Board did not find these reconsideration

As a matter of fact, the UK Intellectual

requests acceptable, stating that the works

Property Office has published a consultation

created only by a machine or a mechanical

and requested the opinion of the public until

process without a human author’s creative

the date of January 07 2022, on the issues

input or intervention cannot benefit from

of

protection.

Referring

to

the

copyright

protection

and

authorship

previous

on the products created as a result of the

decisions, the Board underlined that no

technological developments in terms of the

protection had been provided before for

relationship between artificial intelligence

works created by non-humans such as animals

and copyright law. Besides other questions,

or spiritual beings. Moreover, the Board

participants were asked whether the current

stated that the “work made for hire” doctrine

regulation, which grants copyright ownership

is not relevant to this file and that creating the

to the natural person who makes the necessary

work by a human is a must for this doctrine.

arrangements during the creation of the

As a result, the relevant decision of the Board
set out that, in accordance with the current
regulations and case law in the USA, the

relevant work, responds to developments in
artificial intelligence and carries a sufficient
incentive mechanism.

nexus between the human mind and creative

Although the results of this consultation and

expression is seen as the most fundamental

regulations to come into force regarding this

element for copyright, and it is not possible

issue have not been shared with the public

for works created without human creative

yet, even the fact that such consultation is

contribution and intervention to benefit

being conducted indicates that the authorities

from copyright protection under the current

are paying more attention to this issue and

legislation.

actions are being taken slowly to meet the
ever-increasing need for regulation in this
area.
5
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In addition, the European Union Intellectual
Property Office, which examines the usage
areas and effects of artificial intelligence
technology more closely in terms of rights
arising

from

copyright,

and

evaluates

the situation with 20 different scenarios,
published the Study on the Impact of
Artificial Intelligence on the Infringement
and Enforcement of Copyright and Designs
report6 in March 2022. In summary, the report
stated that artificial intelligence could be
used effectively during the exercise of these
rights and to detect violations; however, this
technology has technical limitations in itself,
and even there is an increasing trend in terms
of their use in acts constituting infringement,
it brings concerns in terms of ethics, privacy
and fundamental rights.
We will continue to follow the developments
in this field, which no doubt will keep being on
the agenda in the following years.

Copyright Review Board, United States Copyright Office, Second Request for Reconsideration for Refusal to Register A Recent
Entrance to Paradise (Correspondence ID 1-3ZPC6C3; SR # 1-7100387071), 14 February 2022.
6
https://euipo.europa.eu/ohimportal/en/news/-/action/view/9230001
5
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Liability of the Hosting Providers for Copyright Infringement
One of the most violated rights on the

Therefore, the legal liability of hosting

internet is copyright, and nowadays, works

providers arising from copyright infringement

such as music, movies and cartoons are

begins with the notification that there is

published by third parties on various websites,

content that violates copyright in the platform

social media accounts, video watching and

they host. The work’s author may send the

file-sharing platforms without the owners’

notification above as a formal warning to the

permission. In fact, recently, the unauthorised

hosting provider, as an e-mail or an application

sharing of cartoons by famous cartoonists on

submitted through the copyright infringement

specific internet sites and the legal actions

notification section, if any, or in other similar

initiated by the authors of these works have

ways. Despite the notification, the hosting

created quite a stir; and the issue of legal and

provider’s failure to remove the copyright-

criminal liability of hosting providers arising

infringing content causes them to be liable for

from copyright violations on the internet was

the infringing act and the indemnity.

brought up.

Since copyright infringement is also regulated

Obligations and liabilities of hosting providers

as a crime, it should also be examined whether

in our country are regulated in Law No. 5651

the hosting providers have criminal liability

on the Publications on The Internet and

in case of a copyright violation committed

Combating Crimes Committed Through Such

on the internet. Criminal sanctions such as

Publication (“Internet Law”). Accordingly,

prison sentences for hosting providers were

hosting providers are natural persons or legal

abolished, and judicial and administrative

entities who provide or operate the systems

fines were introduced with the amendments

that host services and content. For example,

made in the Internet Law. Considering these

video sharing platforms such as Youtube,

changes made in the Internet Law and the

social media platforms such as Facebook

principle of individual criminal responsibility,

and Instagram, and e-commerce sites like

recent court verdicts usually do not impose

Gittigidiyor, Trendyol, Ekşisözlük and similar

criminal liability on the hosting providers for

sites are hosting providers.

copyright infringements.

According to the Internet Law, the hosting

As a matter of fact, in the action brought up

provider is not obliged to control the content

after a criminal complaint filed due to the

it hosts or to investigate whether or not there

online publishing of a cartoon belonging to a

is any unlawful activity. However, if notified,

famous cartoonist without his permission, the

the hosting provider is obliged to remove the

Ankara 1st Criminal Court of Intellectual and

unlawful content it hosts.

Industrial Rights with its judgment rendered
7
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on the file numbered 2021/79 E. decided on
the acquittal of the defendant stating that the
work was made public by being published
online without the permission of its author,
however that the defendant was the hosting
provider of the relevant website, that the
action of making public by publishing was
committed by subscribers of the website
and not by the hosting provider themselves,
hosting provider’s failure to remove such
content even after being notified would only
lead to legal liability, that the hosting provider
was not criminally liable and considering the
principal of individual criminal responsibility, a
content provider who makes public the work of
someone else without the author’s permission
could be criminally liable, and therefore
that the defendant has not uploaded to the
internet the cartoons subject to the case, has
not published them and therefore has not
made them public.
As seen above, the legal and criminal liability
of hosting providers arising from copyright
violations on the internet differ from each
other. On the other hand, it should be noted
that in cases where the hosting providers
act together with the content providers and
share the infringing content intentionally and
directly, the hosting providers will also have
legal and criminal liabilities arising from these
violations, as the content providers.

8
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A Glance at the Concept of Plagiarism
Although plagiarism is not clearly defined in

as scenarios and stories, the author’s original

Law No. 5846 on Intellectual and Artistic Works

idea, for instance, about the characters or

(LIAW), it is one of the most common acts of

the plot etc., created by the author may not

infringement. Plagiarism, which is defined

have been expressed with precisely the exact

as “pilferage” by the Turkish Language

words. For this reason, comparing the texts in

Association under the law on intellectual and

determining the existence of plagiarism will

artistic works, is used to “present someone

not give the correct result.

else’s work as your own, taking a piece from
someone else’s work without citing the

The Court of Cassation has established very

source”.

guiding jurisprudence on plagiarism. We

While there is no definition for plagiarism,

Assembly of the Civil Court of Cassation

“Freedom of quotation” is clearly defined

(GACoC) dated 07.02.2019 and numbered

under Article 35 of LIAW. In this context,

2017/63 E., 2019/86 K., a formula was

it is theoretically possible to say that any

determined for plagiarism with reference

unauthorised use of someone else’s work

also to the doctrine is as follows: “…when

that exceeds the freedom of citation is

examining plagiarism between two works; it

plagiarism. But this definition does not

is necessary to investigate whether the later

always lead to correct results in practice.

work was created upon the former work; If

Because “inspiration” is free within the

there is a similarity between the works, by

scope of intellectual and artistic works law,

comparing the works a whole whether the

the evaluation of whether a work’s unfair

characteristics of the author of the first work

use of someone else’s work is plagiarism or

are transferred to the next work, and finally,

inspiration should be investigated separately

whether the determined similarity remains

for each concrete case.

within the scope of freedom of citation or

On the other hand, it is known that mostly in

believe that in the decision of The General

inspiration as specified in Article 35 of FSEK.”

terms of academic studies, plagiarism checker

In the same decision, GACoC also emphasised

tools are used to compare two works and

that similarity should be considered a

detect whether there is plagiarism. However,

legitimate use if it is related to common and

such tools would not work for every category

anonymous elements such as abstract ideas,

of intellectual and artistic works because such

subjects, methods that can be found in works

tools scan the texts of the works and prepare

produced in the same field, or only if it is at

a comparison report based on the scanning.

the level of inspiration from the previous work.

However, especially in terms of works such
9
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As a matter of fact, in the decision of the

extended and turned into a TV series based

11th Civil Chamber of the Court of Cassation

on the movie story called GÜVERCİN and

dated 14.11.2018 and numbered 2017/425

that these determinations were detailed

E. 2018/7072 K., the Court states that

comparatively in the supplementary report,

“although it was determined that some of the

it is not necessary to take the work exactly

choreographies and musical compositions

for plagiarism, and the basic elements that

are used in the defendant’s choreography,

turned into concrete expressions in the story

there are also original choreographies in the

of the plaintiff mentioned in the report, the

defendant’s performance, all similarities are

defendant’s production is unauthorised in

not in the form of imitation or copying from

the series. It has been decided that such use

the plaintiff’s work, these can be considered

constitutes an infringement of the plaintiff’s

as inspiration from the plaintiff’s work and this

copyright on the work.”

situation does not infringe on the rights of the
plaintiff arising from work.”

As a result, when evaluating plagiarism

However, using anonymous and widely known

the works as a whole and evaluate whether

elements does not mean that they would

the author’s original expression, which adds

never create plagiarism because the important

originality to work, is used without permission

thing here is whether the author adds his

for each concrete case.

original expression to these known elements.
As a matter of fact, the decision of the 11th
Civil Chamber of the Court of Cassation
dated 28.06.2013 and numbered 2011/12752
E., 2013/13684 K. is instructive in this sense.
In the decision above, the Court stated that
“Although the Berdel stories are common
and anonymous, the names, places, and some
situations have been changed between the
GÜVERCİN story of the plaintiff and the SILA
story produced by the defendant, but there
is a similarity between the main characters,
story development, mathematics, studies
and even some details. It was concluded
that the SILA series was processed and

10
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Compensation Liability for Copyright Infringement

The author or the owner of a work is entitled

According to Article 68 of the LIAW, the

to claim compensation in the case of violation

author (or the owner) may demand from the

of economic and moral rights arising from

infringing party payment in compensation up

the ownership of the work protected under

to three times the amount that the infringing

Law No. 5846, the Intellectual and Artistic

party could have paid if the rights had

Works (the “LIAW”), in addition to other legal

been granted through a contract where the

remedies.

copyright-protected work was reproduced,

Article 70 of the LIAW regulates compensation
that may be claimed based on violation

distributed,

or

publicised,

without

the

permission of the right holder.

of economic and moral rights separately.

Even though this pecuniary claim is evaluated

Accordingly, the author whose moral rights

as a compensation claim in practice, it is one

have been infringed is entitled to file a court

of the mechanisms employed by the LIAW for

action for their moral damages. Although

the cessation of copyright infringement. In

Article 70/1 creates the impression as if only

other words, the LIAW legalises the infringing

moral damages may occur when moral rights

act by creating a fictitious contractual relation

are infringed, it is accepted by the scholars and

between the infringing party and the right

in court precedents that if the infringement of

holder in return for the payment made by the

moral rights also caused material damages,

infringer. Consequently, reproduced works

the author may file a court action based on

without the right holder’s permission could

general terms that are applicable according to

continue to be sold as if they were legally

Tort Law for the recovery of material damages.

reproduced under the contact between the

In the case of the infringement of economic
rights, the author may claim not only for their
actual damages but also for the loss of profit
by proving the fault of the infringer, incurred
damages, and the casual link therein. The
author may also claim compensation for moral
damages when economic rights are violated.
The LIAW also provides other pecuniary
claims that are even more advantageous for
the author, where the infringer’s liability is not
subject to fault.

parties. Indeed, this may only be applied if
the right holder prefers to apply this remedy.
Another critical issue while applying this
pecuniary claim to Article 68 is that it does not
require the right holder to prove the infringer’s
fault; it sets strict liability for the infringer.
On the other hand, as per Article 70/3 of the
LIAW, the infringed party may also claim the
profits gained by the infringing party due to
the infringing activity and the compensation
claims for its material and moral damages.
This claim should also be defined as an
11
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additional

pecuniary

claim

rather

than

altogether by the copyright owner. Thus, in

compensation. Doctrinal resources define the

a scenario where the right owners base their

legal basis of this claim as “Agency without

claims on Articles 68 and 70/3, the Code sets

Authority.” Therefore, the right holder whose

the deduction of the amount that the right

rights are violated may seek payment of the

owners may demand under Article 68, as if

profits that arose from the infringing act, in a

there were a contract for the amount that the

similar way that a person whose business was

right owners may claim, as to Article 70/3 of

conducted without their authority by a third

the Code, as a transfer of the profit gained by

party would ask for the transfer of the benefits

the infringer.

gained through this unauthorised agency.
The infringed party is not required to prove
the infringer’s fault while asking to transfer
the profits realised. In addition, the infringed
party may demand payment of the profits
made by the infringer, even if the act has not
caused any harm to the right holder. Similarly,
the transfer request of the right holder shall
be accepted as it is, even if the amount of
profit gained by the infringer is greater than
the right holder’s loss, or even if it exceeds the
profit, by comparing the right holder’s loss if
it reaches significant amounts. This remedy
aims to prevent the party who violates the
economic and moral rights of the right owner
from profiting, as it is an independent remedy
for compensation claims for material and
moral damages, and it may also be sought
even there is no harm to the copyright holder
due to the violating act.
As is clear from the above, the copyright
owner holds additional pecuniary claims to its
compensation options when economic and
moral rights are violated. However, it should
be noted that these claims cannot be made
12

Lastly, it should be stated that following the
enactment of Law No. 7155 on the Initiation
of

Enforcement

Proceedings

Regarding

Monetary Claims Arising from Subscription
Agreements, mandatory mediation processes
have started to be applied in compensation
claims

or

any

other

monetary

claims.

Accordingly, the right owner must first apply
for a mediation process before initiating
a court case. However, the mandatory
mediation process is not applied if the court
action also involves the claims to determine
and

prevent

copyright

infringement

addition to compensation claims.

in
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Ownership of the On-Demand Works

The General Assembly of the Civil Court

within the scope of the “on-demand work

of

agreement,” according to the Turkish Code

Cassation

determinations

(GACoC)
with

its

made

important

decision

dated

of Obligations (TCO), whether the use of

16.01.2020 and numbered E. 2019 / 11-474,

the work by the ordering party constituted

K. 2020/26, concerning the scope of the

infringement of the economic rights of the

ordering party’s use of the work created within

author, and whether a separate contract is

on-demand work agreements, and whether a

required for the transfer of these rights.

separate contract is required for the transfer
of the economic rights of the author in terms

In the decision, on-demand work agreements

of related uses.

are defined as the type of agreements in

In this case, the plaintiff was working as

create an idea and work of art in line with

the purchasing manager in the defendant

the plan and instructions given by the

companies (ordering parties) and created a

ordering party, and it has been underlined

computer program upon the order of these

that these agreements are considered as

companies. Since the plaintiff alleged that

work agreements according to Article 470

he did not receive payment in return for the

of the Turkish Code of Obligations (TCO).

computer program and there was no contract

The defining element of these agreements is

regarding the transfer of his economic rights,

that the subject, content, form, and even the

the plaintiff requested the cessation of the

material to be used, are determined by the

infringing use and compensation due to the

ordering party, and the other party commits

violation of his economic rights from the

to creating the work for a fee. However, here

authorship. On the other hand, the defendants

the work is not created by a person working in

claimed that the use was based on permission

the workplace of the employer, under orders

and that the program was created using the

and instructions; namely, not by a person who

company’s database during working hours;

works in a close relationship with the ordering

thus, it was a work created within the scope

party; on the contrary, the work is created

of the employment contract, and they filed a

independently and, thus, differentiates from

counteraction.

the works created by the employees.

After a lengthy trial period, the case was

In the subject matter decision, the relationship

brought before the GACoC. The subject

between the parties was defined as an on-

matter dispute was determined as mainly

demand work agreement considering that the

whether the legal relationship between the

computer program in question was created

parties in the actual case could be evaluated

and delivered upon the defendants’ order. In

which one or more persons undertake to

13
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line with the defendants’ needs and, within

of the work may only request payment of

this context, it has been evaluated whether

the fee under the agreement and cannot

the defendants’ use has violated the plaintiff’s

claim infringement if such use of the other

economic rights or not.

party falls under the agreement. However, if

The GACoC assessed that the defendants
were the proprietor of the computer program,
they had the right to use the computer
program within the scope of the agreement,
and the economic rights and the right to
use the non-monetary rights arising from the
authorship of the computer program were
not transferred to the defendants, separately,
and remained with the plaintiff. It has been
evaluated that the use by the defendants
is in accordance with the on-demand work
agreement between the parties, and it has not
been proved that they used the program in a
way that would infringe the economic rights of
the plaintiff. According to the GACoC, in such
a case, the plaintiff can only claim the fee for
the work under the agreement, and the rights
granted to the work’s owner in violation of
the economic rights will not be applied here
as if there is a usage without an agreement
between the parties.
In our opinion, this decision is crucial as it
emphasises that the ordering party has the
right to use the work within the scope of
the on-demand work agreement and that
there is no need to make a separate transfer/
license agreement for this use under the Law
on Intellectual and Artistic Works (LIAW).
According to such agreements, the creator
14

the relevant work is intended to be used in a
different manner other than the one agreed to
in the on-demand work agreement, a written
transfer of the rights agreement must also
be made under the LIAW by specifying the
format and media of the relevant use.
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Does Technical Function Impede Copyright?

The question of whether appearance features

the case of “Brompton Bicycles,” and what

of utilitarian objects with technical functions

criteria the Court must use when conducting

can benefit from copyright protection has

that assessment. The Referring Court decided

become a debated issue in recent years, and it

to stay the proceedings and referred the

has also started to find a place in the decisions

matter to the CJEU for a preliminary ruling.

of the Court of Justice of the European Union
(CJEU). The decision of the CJEU, dated June
11, 2020, and numbered C-833/18, evaluated
how appearance features of products with
technical functions can benefit from copyright

The CJEU has made significant findings for the
sector in its decision and framed the issue as to
whether the “Directive on the Harmonisation
of Certain Aspects of Copyright and Related

protection.

Rights in the Information Society,” numbered

The dispute subject to the decision is based

products whose shapes are necessary to

on the claim that the appearance features

achieve a technical result, at least in part.

2001/29/EC, should be applied in terms of

of “Brompton Bicycles,” which have been
produced and sold in the same form since
1987 by “Designer SI” and “Brompton
Bicycle Limited Company,” and which can
be adjusted to 3 different positions (folded,
unfolded and stand-by) are copied in the
production of “Chedech Bicycles,” produced
by Get2Get, thus, infringing the copyright of
the “Brompton Bicycle.”

In summary, it was stated in the decision that
copyright protection would not be granted
to products whose appearance features are
exclusively dictated by technical functions but
that copyright protection may be provided in
the presence of the requirements concerning
the originality and objective perception
sought for a product to be regarded as “work”
for products whose appearance features
are at least, in part, technical functions. In
the evaluation of originality criteria, the
CJEU stated that if a subject matter may be
regarded as original, it is both necessary and

Brompton Bicycle

sufficient that the subject matter reflects the

Chedech Bicycle

personality of its creator as an expression of

The dispute was initiated at the local level

their free and creative choices. In terms of

before the Belgian Court, and it was discussed

the effect of the technical function on the

whether

be

evaluation of originality criteria, the CJEU

provided in cases where appearance features

has held that a creator’s original intellectual

are dictated by technical function, such as in

creation is capable of copyright protection,

copyright

protection

must

15
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but that will not be the case where it is

product designs, should have aesthetic

dictated by technical considerations, rules

value, which is an additional criterion that is

or constraints, which have left no room for

not required for other types of works. When

creative freedom. According to the CJEU,

examining the aesthetic value requirement,

regardless of the external and subsequent

the Court of Cassationalso applies the criteria

factors in the creation of the product, it should

of being unique and accepts that products

be evaluated whether the criteria of originality

created to appeal to the aesthetic sense

have been met by considering all conditions

beyond daily use can benefit from copyright

that existed at the time of the creation of

protection due to an artistic activity.

the “work,” and a decision should be made,
accordingly.

As a result, although it can be said that

As a result, the CJEU has clarified that in terms

copyright protection under Turkish Law,

of appearance, the features of products,

product designs, as in the case that is subject

such as bicycles for daily use and the

to the cited decision, may need to have

technical function, may not prevent copyright

aesthetic value and be original to benefit from

protection if the condition of originality is met.

copyright protection.

Similarly, in Turkish Law, it is emphasised by
the Cour of Cassationthat it is necessary
to examine whether the technical function
dictates the whole or a part of the appearance
of the product, whether the creativity is
restricted due to the technical function, and
whether the product as a whole preserves its
originality. It is also stated that as long as the
created intellectual product is original as a
whole, the technical function will not eliminate
its quality as a “work.”
On the other hand, in Turkish Law, it is
not sufficient for a product to be original
by itself, but these products must also be
included in one of the main categories listed
and limited by the “Law on Intellectual and
Artistic Works.” In addition, the Law seeks
16

the requirement that fine artworks, including

technical function alone will not prevent
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FIRM OVERVIEW

We are one of the oldest and largest business law firms in
Turkey and are ranked among the top tier legal service
providers. We are widely regarded as one of the world’s
leading IP law firms.
Based in Istanbul, we also have working and correspondent
office in Ankara, Izmir and all other major commercial centers
in Turkey.
We advise a large portfolio of clients across diverse fields
including life sciences, energy, construction & real estate,
logistics, technology media and telecom, automotive, FMCG,
chemicals and the defence industries
We provide legal services mainly inn Turkish and English and
also work in German and French.
We invect to accumulate industry specific knowledge, closely
monitor business sector developments and share our insight
with our clients and the community We actively participate in
various professional and business organisations.

The information and opinions provided in this content do not and are not intended to constitute legal consultancy or legal advice. This content
does not constitute legal or advisory service proposal. All works and other intellectual products subject to intellectual property rights contained
in this content belong to Gün + Partners and they are protected under Law No. 5846 Intellectual and Artistic Works as well as Industrial Property
Code No. 6769. Unauthorized use of the content, without proper credit, would be subject to legal and/criminal sanctions as per Law No. 5846
Intellectual and Artistic Works and Industrial Property Code No. 6769.
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